Handbook “Directions for EU Requirements and Standards in Sector Services”

Objective 

The current handbook “Directions for EU Requirements and Standards in Sector Services” has been developed with the financial support of the European Union. The elaboration and the printing of the issue are implemented under the RMA “Maritza” project: “Haskovo and Evros business- together in Europe”, BG 2004/016-782-01.02.01- 17, financed by PHARE Cross- Border Co-operation Programme BG 2004/016-782-01.02. The project is implemented on the territory of the municipalities’ members of RMA “Maritza”, Bulgaria and Evros District Greece.

The overall objective is to contribute to stable development, business environment improvement and employment promotion in the cross- border region Haskovo, Bulgaria and Evros, Greece through experience exchange and effective partnerships establishment.
Specific Objectives

· Raising the information and knowledge of the Bulgarian business sector in regard to opportunities for EU funds absorption
· Introducing the technical requirements of the EU and methods of implementation to businesses in the target region
· Raising the competitiveness of the business sector at the both sides of the border through experience exchange and establishment of potential opportunities for cross- border business cooperation
· Improving the investment environment through strengthening the local authorities capacity for implementing successful public private partnerships
Target Groups of the project are:

· Business representatives of Haskovo region, Bulgaria and Evros region, Greece

· Leaderships of the local and regional authorities from Haskovo region, Bulgaria and  Evros region, Greece

· NGOs engaged in the field of business development from the target region
The handbook “Directions for EU Requirements and Standards in Sector Services” is prepared as appliance for the business in sector Services. The handbook includes basic principles and services directive, normative order of professional qualifications, professional qualification, and legislative regulation of financial services, legislative regulation of postal services, legislative regulation of business-related services, and legislative regulation of the Electronic commerce.
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1. Introduction

The services accumulate approximately 2/3 of the World Economics. They assess the basic source of economic growth and their number is rising continuously. However their potential growth cannot be achieved without the freedom of doing services and freedom of determining the service suppliers.

The services are of great importance for the internal European market. They are spread everywhere and they are between 60%-70% of the economic activity and they provide work load in proportion similar to the total number of work places in the European Union. The importance of the services in the European Union is highlighted by that.

As a whole the EU internal market of services realizes real profits. After the implementation of the first programme for Common Market in 1993, minimum 2.5 million additional places are formed as a result of the barriers’ abolishing for the last 10 years. The improvement in prosperity at the internal market during the last ten years is approximately 900 billion euro, which is at an average of 6000 euro per family in the European Union. The competition has been increased as the service companies have found new markets beyond the state’s borders. The prices are equalized (in most of the cases they are reduced) and the variety and quality of the services are increased.

The basic principles that manage the services internal market are in the European      Contract Law. They guarantee the European enterprises the freedom of establishment in other member state and the freedom to provide services on the territory of other member state, which is different from the one they are established in. The principles for Free Establishment and Free Movement are the so called “Fundamental Freedoms”, which are basic for the European services internal market.

The main service sectors regulated by the European Union include the following items:

· professional qualification

· financial services including also banking and insurance, investment and pension fund, etc.
· postal services including also express services
· business- related services including also computer services, management services, services for selling and renting movable properties and real estates, industrial cleaning, security, electricity supply and water supply, transport services, etc.
· Electronic commerce
· media
· gambling
 The services in the European Union are regulated by the European Parliament and Council Directive 2006/123/EU of 12 December 2006.

The target of the Service Directive is approaching of authentically service market through removing law and administrative barriers for activities development in the member states.

The Directive guarantees service suppliers the right to use the two fundamental freedoms (Freedom of Establishment and Free movement of services), included in the Treaty establishing the European Community. That facilitates the business’s supplies and services across the borders of the European Union and increases the cross-border competitiveness of the services markets; leads to prices’ reducing and quality raising and greater number of consumers. The Directive enlarges the rights of the consumers, e.g. includes the right of non-discrimination.

2. Basic Principles and Services Directive

2.1. Basic Principles

Freedom of establishment is included in article 43 of the Treaty establishing the European Community and the freedom to provide services across borders is included in article 59. The two fundamental freedoms ensure the effective functioning of the internal market services.

Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998, laying down a procedure for the provision of information in the field of technical standards and regulations has been approved with the purpose of transparency of the regulations and standards in the sphere of services .

With a view to enlarging the procedure for information provision in the sphere of technical standards and service regulations, Directive 98/48/EC of the European Parliament and of the Council of 20 July 1998 amending Directive 98/34/EC laying down a procedure for the provision of information in the field of technical standards and regulations. 

The adopted directives abolish the restrictions on free establishment of member state’s nationals on the territory of other Member State as well as the restrictions for establishing agencies, branches or subsidiary companies from nationals of each Member States, who are established on the territory of other Member State, and also restrictions related to free service provision in the Community in regard to the Member States nationals who have established in a state different from the home Member State. The freedom of establishment includes also the right of undertaking self-depend activity and the establishing and managing of companies on the conditions according to the state law of the country of establishment.

The activities that are usually offered for payment are considered services and they may include the following activities:

· industrial activities

· commercial activities

· trading activities

· liberal profession activities

The companies established in conformity with the legislation of a Member State, which have seat, head office or main department in the Community, are treated in the same way as the natural persons of the member states are treated.

The undertaken measures in relation to the implementation of the directives of the right for establishment and free service provision cannot affect the applying of the statutory, substatutory and administrative directives, which expect special treating of the foreigners in regard to the public peace, public security and public health.

The principles for freedom of establishment and free movement of services have developed during the last years through undertaking specific legislative initiatives in the field of the financial services, telecommunications and the recognition of the professional qualifications and also through the European Court of Justice.

Despite the progress in some of the services specific sectors, the internal market of services does not function as necessary. A strategy for removing services cross-border barriers was discussed at the meeting of the European leaders in Lisbon in March 2000.

The services do not represent leading part in the economy exchange between the Member States and the reasons for that are complex and not studied enough. It is clear for the European Commission this kind of barriers have negative effect on services prices and the quality. The barriers in services trade exercise an influence on the SMEs activities which are disproportional affected by complex administrative and legal requirements, therefore larger companies take benefits of the opportunities for establishment and free movement across borders

2.2. Services Directive

In January 2004 the European Commission proposed Directive on Services in the internal market. Services Directive was adopted by the European Parliament and the Council on 12 December 2006 and the Member States have to implement it till the end of 2009. This Directive aims to break down the barriers to cross border trade in services through development of the cross-border operations and to raise the competitiveness of the service providers and the European industry as a whole. The Directive breaks down the discrimination barrier, modernizes and simplifies the statutory and the administrative framework, it makes the European administrations more cooperative and systematic. Consumer Rights Protection problems are included in the Directive as well.

Services Directive creates additional circumstances for growth of the free trade services and helps employment promotion. 

The consumers will have wider choice, information and protection and there will be increased control over services providers through stipulations stimulating the cooperation among the national authorities.

The adoption of the new regulations aims to get over the not coordinated legislative order and to encourage and to facilitate the growth of the cross-border supplies. In that way the barriers may be removed and that will affect the consumers trust. The main aspects are the following:

· business establishment on the territory of each EU member state: Business of services will be able to do all the formalities through Internet and through a contact place; the authoritarian schemes will be more clear and transparent, while “economics necessities tests” will not be solved (i.e. the more expensive procedures, requiring of the businessеs to prove the authorities that they will not “destabilize” the local competitors). That will raise work productivity and reduce the expenses for the business.

· provision of services across borders: the freedom of services provision all       across the European Union will be strengthen. Member States should respect the rights of the service providers to provide services in a Member State different from their country of residence. They should have free access to every territory and to implement activity there. The Member States are able to take measures that are non-discriminating, proportional and necessary just for the cases when they are necessary for public politics protection, public security, public health and environment preservation.

· Improved consumer protection: due to the business is to give key information to the consumers of services and the discrimination on the base of country of origin or nationality is forbidden. 

· Improved monitoring on the business: the Member States should implement administrating cooperation to provide strengthen and effective business monitoring. It will be guaranteed by electronic system for information exchange among the authorities. 

 

The following sectors are not included in the Directive: financial services, transport services, services implemented at port, Health care, social services in regard to social asylum, children health care and support for the family and people in need, activities related to the implemented training by the authorities, temporal jobs agencies, private security services, gambling and audio-visual services. 
3. Legislative regulation of the professional qualifications 

 

The rights of the Member State nationals to establish or to implement services all across the European Union present the fundamental freedoms of the Common Market, therefore the national regulations that partly admit the professional qualifications are barriers for the fundamental freedoms. This barriers are eliminated by the established EU regulations that guarantee the mutual recognition of the professional qualifications among the member states. Harmonization of the requirements for professional qualifications that lead to automatically recognition of the professional qualification and that are in the sector of health care (doctors, nurses, dentists, hospital attendants, veterinary surgeons, pharmacists and architects);

· Mutual recognition that refers to the required qualifications by the Member States for all the professions except the abovementioned;

· Automatic recognition of the professional experience for the professions in the sectors of crafts, trade and industry;

· Regulations that refers to the layers and the implementation of services and their establishment

· Qualifications recognition in regard to the activities in the sphere of trade, and the distribution of toxic substances;

· Coordination in Member States law systems that harmonizes the civil law between the agent and the principal.

Recently the European Union reformed the system for professional qualifications recognition in order to make the labour market more flexible, greater liberalization to be achieved for provision of services, the automatic recognition of the qualifications to be encouraged and the administrative procedures to be facilitated.

Directive 2005/36/EC of the European Parliament and the Council of 7 September 2005 on the recognition of professional qualifications has been adopted and it will come into force on 20 October 2007 and it will consolidate and modernize the fifteen existing directives referring all the rules except the ones about the layers, activities in the sphere of toxic substances and the trade agents. It will be the first comprehensive modernization of the European system for the last 40 years since it has been established. There are significant number of changes of the existing rules such as great liberalization of service provision, greater deal of automatically recognition of the qualifications and raising the flexibility of the procedures for Directive actualization. The European Commission suggested also cooperation between the Member States in order to inform the nationals about their rights and to help them for the recognition of their qualification.

Directive 2005/36/EC of the European Parliament and the Council of 7 September 2005 on the recognition of professional qualifications present  recognition of professional qualifications acquired in one or more member states in order to afford an opportunity to the people holding that qualifications to pursue profession on its territory.

The Directive is applied to all Member States nationals, including the one that pursue free professions, that want to exercise regulated professions in a member state different from the one in which they have acquired their professional qualification as a self-employed or employed capacity.

Each Member State can allow nationals holding professional qualification certificates acquired in other member state to pursue a certain profession on its’ territory.

The recognition of professional qualifications from the Host Member State afford an opportunity to the person to exercise profession on its’ territory on the same conditions that are applied to its’ nationals.

The Directive afford an opportunity to the Member States to initiate requirement in cases when service provider move for the first time from one Member State to another in order to provide services, to inform the authority from the host member state through written statement. The written statement is presented in advance and it includes data about insurances or other mechanisms for individual or collective safety in regard to professional responsibility. This statement should be renovated every year, if the services provider intends to provide services through temporal or casual principles in the member state during the year.

Meanwhile, if there is a significant change of the circumstances confirmed by documents during the first provision of services, the Member States can require the following documents along with the declaration:

· citizenship document of the service provider

· certificate for the legal establishment of the person in a Member State in order to exercise activities and he has no prohibition (including temporal) against exercising the this activities at the moment of certificate issuing;

· professional qualification certificates

· evidences for confirming that the services provider has pursued the given activity at least for the last two years;

· for professions in the security sector- certification for having a clean record in the cases when the member state requires one from its’ nationals.

The service shall be provided under the professional title of the Member State of establishment, in so far as such a title exists in that Member State for the professional activity in question. That title shall be indicated in the official language or one of the official languages of the Member State of establishment in such a way as to avoid any confusion with the professional title of the host Member State. Where no such professional title exists in the Member State of establishment, the service provider shall indicate his formal qualification in the official language or one of the official languages of that Member State.

For the first provision of services, in the case of regulated professions having public health or safety implications, which do not benefit from automatic recognition  the competent authority of the host Member State may check the professional qualifications of the service provider prior to the first provision of services. Such a prior check shall be possible only where the purpose of the check is to avoid serious damage to the health or safety of the service recipient due to a lack of professional qualification of the service provider and where this does not go beyond what is necessary for that purpose.
Within a maximum of one month of receipt of the declaration and accompanying documents, the competent authority shall endeavour to inform the service provider either of its decision not to check his qualifications or of the outcome of such check. Where there is a difficulty which would result in delay, the competent authority shall notify the service provider within the first month of the reason for the delay and the timescale for a decision, which must be finalised within the second month of receipt of completed documentation.
Where there is a substantial difference between the professional qualifications of the service provider and the training required in the host Member State, to the extent that that difference is such as to be harmful to public health or safety, the host Member State shall give the service provider the opportunity to show, in particular by means of an aptitude test, that he has acquired the knowledge or competence lacking. In the absence of a reaction of the competent authority withinthe deadlines set in the previous subparagraphs, the service may be provided.
The competent authorities of the host Member State may ask the competent authorities of the Member State of establishment, for each provision of services, to provide any information relevant to the legality of the service provider's establishment

and his good conduct, as well as the absence of any disciplinary or criminal sanctions of a professional nature.
In cases where the service is provided under the professional title of the Member State of establishment or under the formal qualification of the service provider, in addition to the other requirements relating to information contained in Community law, the competent authorities of the host Member State may require the service provider to furnish the recipient of the service with any or all of the following information:

- if the service provider is registered in a commercial register or similar public register, the register in which he is registered, his registration number, or equivalent means of identification contained in that register;

- if the activity is subject to authorisation in the Member State of establishment, the name and address of the competent supervisory authority; - any professional association or similar body with which the service provider is registered;
-the professional title or, where no such title exists, the formal qualification of the service provider and the Member State in which it was awarded;

- if the service provider performs an activity which is subject to VAT, the VAT identification number 

- details of any insurance cover or other means of personal or collective protection with regard to professional liability

If access to or pursuit of a regulated profession in a host Member State is contingent upon possession of specific professional qualifications, the competent authority of that Member State shall permit access to and pursuit of that profession, under the same conditions as apply to its nationals, to applicants possessing the attestation of competence or evidence of formal qualifications required by another Member State in order to gain access to and pursue that profession on its territory. Attestations of ompetence or evidence of formal qualifications shall satisfy the following conditions:

- they shall have been issued by a competent authority in a Member State, designated in accordance with the legislative, regulatory or administrative provisions of that Member State;

- they shall attest a level of professional qualification at least equivalent to the level immediately prior to that which is required in the host Member State;

The Directive defines the regulations related to the requirements of professional experience, the principles for automatic recognition as well as the regulations for training access(basic and specialized) and exercising the activity for doctors, nurses, dental practitioners, midwives, pharmacists, veterinary surgeons and architects.

General regulations are adopted in regard to the establishment, the procedure for mutual recognition of professional qualifications is laid down as well as the regulations for profession pursuance.

The Directive abrogated the following 15 directive:

- Council Directive of 27 June 1977 concerning the mutual recognition of diplomas, certificates and other evidence of the formal qualifications of nurses responsible for general care, including measures to facilitate the effective exercise of the right of establishment and freedom to provide services
- Council Directive 77/453/EEC of 27 June 1977 concerning the coordination of provisions laid down by Law, Regulation or Administrative Action in respect of the activities of nurses responsible for general care
- Council Directive 78/686/EEC of 25 July 1978 concerning the mutual recognition of diplomas, certificates and other evidence of the formal qualifications of practitioners of dentistry, including measures to facilitate the effective exercise of the right of establishment and freedom to provide services
- Council Directive 78/687/EEC of 25 July 1978 concerning the coordination of provisions laid down by Law, Regulation or Administrative Action in respect of the activities of dental practitioners
-  Council Directive 78/1026/EEC of 18 December 1978 concerning the mutual recognition of diplomas, certificates and other evidence of formal qualifications in veterinary medicine, including measures to facilitate the effective exercise of the right of establishment and freedom to provide services
- Council Directive 78/1027/EEC of 18 December 1978 concerning the coordination of provisions laid down by Law, Regulation or Administrative Action in respect of the activities of veterinary surgeons
-Council Directive 80/154/EEC of 21 January 1980 concerning the mutual recognition of diplomas, certificates and other evidence of formal qualifications in midwifery and including measures to facilitate the effective exercise of the right of establishment and freedom to provide services
-Council Directive 80/155/EEC of 21 January 1980 concerning the coordination of provisions laid down by Law, Regulation or Administrative Action relating to the taking up and pursuit of the activities of midwives
- Council Directive of 10 June 1985 on the mutual recognition of diplomas, certificates and other evidence of formal qualifications in architecture, including measures to facilitate the effective exercise of the right of establishment and freedom to provide services
- Council Directive 85/432/EEC of 16 September 1985 concerning the coordination of provisions laid down by Law, Regulation or Administrative Action in respect of certain activities in the field of pharmacy
- Council Directive 85/433/EEC of 16 September 1985 concerning the mutual recognition of diplomas, certificates and other evidence of formal qualifications in pharmacy, including measures to facilitate the effective exercise of the right of establishment relating to certain activities in the field of pharmacy

- Council Directive 89/48/EEC of 21 December 1988 on a general system for the recognition of higher-education diplomas awarded on completion of professional education and training of at least three years' duration

- Council Directive 92/51/EEC of 18 June 1992 on a second general system for the recognition of professional education and training to supplement Directive 89/48/EEC
- Council Directive 93/16/EEC of 5 April 1993 to facilitate the free movement of doctors and the mutual recognition of their diplomas, certificates and other evidence of formal qualifications

- Directive 1999/42/EC of the European Parliament and of the Council of 7 June 1999 establishing a mechanism for the recognition of qualifications in respect of the professional activities covered by the Directives on liberalisation and transitional measures and supplementing the general systems for the recognition of qualifications
These Directives will be abrogated on 20 October 2007 and the quotations of the abrogated Directives will be considered as quotations Directive 2005/36/EC and the statements adopted on the base of the Directives will not be affected by the abrogation.

5.
Financial services – legislative regulation
Financial services markets are pivotal for the functioning of modern economies. The European financial market integration has been driven forward by the Financial Services Action Plan (FSAP) of 1999-2005 which laid the foundations for a strong financial market in the EU and has already brought about many changes: the financial industry’s performance has improved, there is higher liquidity, higher levels of competition, and greater financial stability despite despite a turbulent global environment.
But efforts have to continue. In its White Paper on Financial Services 2005-2010 the European Commission set out its objectives in the area of financial services policy for the period to 2010. These objectives aim to build on the FSAP in order to achieve an integrated, open, inclusive, competitive and economically efficient EU financial market by:

· implementing, enforcing and continuously evaluating the existing legislation and and ensuring any future initiatives are backed up by rigorous impact assessment and thorough consultation;
· removing any remaining barriers so that financial services can be provided and capital can circulate freely throughout the EU at the lowest possible cost, resulting in high levels of financial stability, consumer benefits and consumer protection;
· enhancing supervisory cooperation and convergence in the EU, deepening relations with other global financial marketplaces and strengthening European influence globally.

Dynamic consolidation of the EU financial markets is the leitmotiv for the economic growth and working potential of the European Union. For this reason the European Commission adopted the Green Paper on Financial Services Policy (2005-2010) which sets out the the new ideas for future integration of the EU financial markets. It focuses mainly on cooperating and executing the existing rules outlined in the FSAP and not on proposing new legislation. It studies the methods for improving the cross-border financial services access and to improving bank management. 

The financial services sector includes three major areas for which similar European policies apply: Banking, Insurance and Investment and securities. The European policies aims to ensuring efficient financial markets infrastructures of financial organisatons, to promoting proper supervision of financial conglomerates and to preventing corporate and financial malpractice.
5.1.
Banking
Achieving an integrated market for banks and financial conglomerates is a core component of the European policy in the area of financial services.

The Commission’s policies in the field of regulation of banks and financial conglomerates contribute to the relevant sections of the financial services action plan. These policies are based on the principles of mutual recognition and the "single passport", a system which allows financial services operators legally established in one Member State to establish/provide their services in the other Member States without further authorisation requirements.
The key policy instrument to achieve this goal is the development, implementation and application of EU banking and financial conglomerates legislation with all stakeholders, covering prudential rules for credit institutions, financial conglomerates and investment firms. This includes the correct and timely transposition of legislation and the pursuit of any necessary infringement procedures, as well as the development of any useful interpretative guidance on the EU banking legislation.
The objective of the capital requirements for credit institutions and for investment firms is to have in place a comprehensive and risk-sensitive framework and to foster enhanced risk management amongst financial institutions. This will maximise the effectiveness of the capital rules in ensuring continuing financial stability, maintaining confidence in financial institutions and protecting consumers.
The Capital Requirements Directive of the Council and of the European Parliament is formally adopted on 14 June 2006. The Capital Requirements Directive comprises of Directive 2006/48/EC and Directive 2006/49/EC. Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006 is related to the taking up and pursuit of the business of credit institutions and  Directive 2006/49/EC of the European Parliament and of the Council of 14 June 2006 regulates the capital adequacy of investment firms and credit institutions.
Other directives related to banking sector are:

· Directive 2000/46/EC of the European Parliament and of the Council of 18 September 2000 on the taking up, pursuit of and prudential supervision of the business of electronic money institutions;

· Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002 on the supplementary supervision of credit institutions, insurance undertakings and investment firms in a financial conglomerate.

On 14 July 2004 the European Commission adopted the proposal for amendment of the Banking Consolidated Directive 2000/12/EC and of Directive 93/6/EEC on the capital adequacy in order to introduce new framework of capital requirements for the credit institutions and the investments firms.

5.2.
Investment and securities
The EU Directives under the responsibility of the Internal Market DG ensure the development of a single securities market for both new issues and trading of securities. They regulate the initial and on-going conditions for service providers (investment firms), establish requirements for the issuance of securities (both as regards public offers of securities and requirements for securities to be listed on a stock exchange) and co-ordinate the conditions applicable to investment funds. The conditions for the setting-up of investment firms and their on-going business are similar to those for banks, and provide for a level playing field between non-bank investment firms and banks providing investment services. The legislation on issuance of securities lays down minimum requirements for the information that must be disclosed to the public and facilitates cross-border issuance of securities. The legislation on investment funds (UCITS) facilitates the distribution of units of such funds across the Community.
The main legislation related to investment and securities sector is represented by Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in financial instruments amending Directives 85/611/EEC and 93/6/EEC of the Council and Directive 2000/12/EC of the European Parliament and of the Council amending Directive 93/22/EEC of the Council (“MiFID”) amended by Directive 2006/31/EC of the European Parliament and of the Council of 5 April 2006 and Directive 97/9/EC of the European Parliament and of the Council of 3 March 1997 on investor-compensation schemes. 

Directive 2004/39/EC sets out the measures for the Member States with a view of regulating the public relations related to the activities of the investment firms and regulated markets.
The investment services provided and the investment activities performed by the investment firms are:
· Reception and transmission of orders in relation to one or more financial instruments;
· Execution of orders on behalf of clients;
· Dealing on own account;
· Portfolio management;
· Investment advice;
· Underwriting of financial instruments and/or placing of financial instruments on a firm commitment basis;
· Placing of financial instruments without a firm commitment basis;
· Operation of Multilateral Trading Facilities.

The investment firms perform ancillary services which consist of:
· Safekeeping and administration of financial instruments for the account of clients, including custodianship and related services such as cash/collateral management;
· Granting credits or loans to an investor to allow him to carry out a transaction in one or more financial instruments, where the firm granting the credit or loan is involved in the transaction;
· Advice to undertakings on capital structure, industrial strategy and related matters and advice and services relating to mergers and the purchase of undertakings;
· Foreign exchange services where these are connected to the provision of investment services;
· Investment research and financial analysis or other forms of general recommendation relating to transactions in financial instruments;

· Services related to underwriting.

Each Member State requires that any investment firm which is a legal person have its head office in the same Member State as its registered office and any investment firm which is not a legal person or any investment firm which is a legal person but under its national law has no registered office have its head office in the Member State in which it actually carries on its business

Each Member State requires that the performance of investment services or activities as a regular occupation or business on a professional basis be subject to prior authorization by the competent authorities of the relevant Memebr State. This authorization shall determin the investment services or activities which the investment firm could provide or perform. The authorisation is valid for the entire Community and shall allow an investment firm to provide the services or perform the activities, for which it has been authorised, throughout the Community, either through the establishment of a branch or the free provision of services.

The competent authority may withdraw the authorisation issued to an investment firm where such an  investment firm:
· does not make use of the authorisation within 12 months, expressly renounces the authorisation or has provided no investment services or performed no investment activity for the preceding six months, unless the Member State concerned has provided for authorisation to lapse in such cases;
· has obtained the authorisation by making false statements or by any other irregular means;
· no longer meets the conditions under which authorisation was granted;

· has seriously and systematically infringed the provisions adopted pursuant to this Directive governing the operating conditions for investment firms;
· falls within any of the cases where national law, in respect of matters outside the scope of this Directive, provides for withdrawal.

The Member States establish a register of all investment firms. This register is publicly accessible and contains information on the services and/or activities for which the investment firm is authorised. Each authorized investment firm which is under the supervision of the competent authorities of a Member State may freely provide services and perform activities for which they have been authorized on the territory of the other Member States. 
Directive 97/9/EC of the European Parliament and of the Council of 3 March 1997 on investor-compensation schemes introduces the obligation of each Member State to ensure that within its territory one or more investor-compensation schemes are introduced and officially recognized.
A scheme shall provide cover for investors when:
· the competent authorities have determined that in their view an instrument firm appears, for the time being, for reasons directly related to its financial circumstances, to be unable to meet its obligations arising out of investors' claims and has no early prospect of being able to do so; or when
· a judicial authority has made a ruling, for reasons directly related to an investment firm's financial circumstances, which has the effect of suspending investors' ability to make claims against it.

Cover shall be provided for claims arising out of an investment firm's inability to:
· repay money owed to or belonging to investors and held on their behalf in connection with investment business;
· return to investors any instruments belonging to them and held, administered or managed on their behalf in connection with investment business in accordance with the legal and contractual conditions applicable.
A Member State may provide that certain investors shall be excluded from cover by schemes or shall be granted a lower level of cover. Those exclusions are:
· professional and institutional investors;
· Supranational institutions, government and central administrative authorities;
· Provincial, regional, local and municipal authorities;

· Directors, managers and personally liable members of investment firms, persons holding 5 % or more of the capital of such investment firms, persons responsible for carrying out the statutory audits of investment firms' accounting documents and investors with similar status in other firmswithin the same group as such a firm; Close relatives and third parties acting on behalf of the investors referred to in above;
· Other firms in the same group;

· Investors who have any responsibility for or have taken advantage of certain facts relating to an investment firm which gave rise to the firm's financial difficulties or contributed to the deterioration of its financial situation;
· Companies which are of such a size that they are not permitted to draw up abridged balance sheets.
5.3.
Insurance
A single insurance market, promoting economic efficiency and market integration, requires a common framework, to allow insurers to operate throughout the EU and to establish and provide services freely. The legal framework must also protect customers, particularly individuals, where the safe delivery of promised benefits can be vital. This is achieved by a common prudential framework, founded on three generations of life and non-life directives, harmonising essential rules. This framework needs to be updated, revised, completed and – where possible – simplified to respond to market developments and product sophistication.

 The insurance services legislation introduces the requirements for adoption of measures related to regulations in the following sectors:

· Life insurance;

· Performance of insurance activity differenr from life insurance;

· Insurance accounting;

· Insurance supervision;

· Insurance agency;

· Reorganisation and liquidation of insurance undertaking.

The main legislation regulating life assurance is represented by Directive 2002/83/EC of the Europeam Parliament and of the Council of 5 November 2002 concerning life assurance amended by Directive 2005/1/EC of the Europeam Parliament and of the Council of 9 March 2005 amending Directives 73/239/EEC, 85/611/EEC, 91/675/EEC, 92/49/EEC and 93/6/EEC of the Council and Directives 94/19/EC, 98/78/EC, 2000/12/EC, 2001/34/EC, 2002/83/EC and 2002/87/EC with a view of introducing new organisation structure of the financial services committees.

This Directive concerns the taking-up and pursuit of the self-employed activity of direct insurance carried on by undertakings which are established in a Member State or wish to become established there in the form of the activities defined below:

1. The following kinds of assurance where they are on a contractual basis:

· life assurance;

· annuities;

· supplementary insurance carried on by life assurance undertakings, that is to say, in particular, insurance against personal injury including incapacity for employment, insurance against death resulting from an accident and insurance against disability resulting from an accident or sickness, where these various kinds of insurance are underwritten in addition to life assurance;

· the type of insurance existing in Ireland and the United Kingdom known as permanent health insurance not subject to cancellation;

2. The following operations, where they are on a contractual basis, in so far as they are subject to supervision by the administrative authorities responsible for the supervision of private insurance:

· tontines whereby associations of subscribers are set up with a view to jointly capitalising their contributions and subsequently distributing the assets thus accumulated among the survivors or among the beneficiaries of the deceased;

· capital redemption operations based on actuarial calculation whereby, in return for single or periodic payments agreed in advance, commitments of specified duration and amount are undertaken;

· management of group pension funds;

· the operations carried out by assurance undertakings such as those referred to in Chapter 1, Title 4 of Book IV of the French "Code des assurances".

3. Operations relating to the length of human life which are prescribed by or provided for in social insurance legislation, when they are effected or managed at their own risk by assurance undertakings in accordance with the laws of a Member State.

This Directive determines the rules related to the conditions governing the business of assurance, the principles and methods of financial supervision, the rules relating to technical provisions and their representation, the rules relating to the solvency margin and to the guarantee fund, the contract law and conditions of assurance, the assurance undertakings in difficulty or in an irregular situation, the provisions relating to right of establishment and freedom to provide services.
The taking up of the activities covered by this Directive are subject to prior official authorisation. Such authorisation shall be sought from the authorities of the home Member State. This authorisation is valid for the entire Community and it permits an assurance undertaking to carry on business there, under either the right of establishment or freedom to provide services.

The activities related to implementing insurance activities different form life assurance are mainly regulated in:

· Directive 73/239/EEC of the Council of 24 July 1973 on the coordination of laws, regulations and administrative provisions relating to the taking-up and and pursuit of the business of direct insurance other than life assurance amended by Directive 76/580/EEC of the Council of 29 June 1976, Directive 84/641/EEC of the Council of 10 December 1984, Directive 87/343/EEC of the Council of 22 June 1987, Directive 88/357/EEC of the Council of 22 June 1988, Directive 90/618/EEC of the Council of 8 November 1990, Directive 92/49/EEC of the Council of 18 June 1992, Directive 95/26/EC of the European Parliament and of the Council of 29 June 1995, Directive 2000/26/EC of the European Parliament and of the Council of 16 May 2000, Directive 2002/13/EC of the European Parliament and of the Council of 5 March 2002, Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002, Directive 2005/1/EC of the European Parliament and of the Council of 9 March 2005;

· Directive 73/240/EEC of the Council of 24 July 1973 abolishing restrictions on freedom of establishment in the business of direct insurance other than life assurance;

· Directive 87/344/EEC of the Council of 22 June 1987 on the coordination of laws, regulations and administrative provisions relating to legal expenses insurance; 

· Directive 78/473/EEC of the Council of 30 May 1978 on the coordination of laws, regulations and administrative provisions relating to Community co-insurance.

Directive 73/239/EEC of the Council 24 July 1973 on the coordination of laws, regulations and administrative provisions relating to the taking-up and pursuit of the business of direct insurance other than life assurance introduces the measures related to taking-up and pursuit of the self-employed activity of direct insurance on the territory of the Member States. The taking-up of the business of direct insurance on the territory of a Member States is a subject to an official authorization.
Such authorization shall be sought from the competent authority of the Member State in question by:

· Any undertaking which establishes its head office in the territory of such state;

· Any undertaking whose head office is situated in another Member State and which opens a branch or agency in the territory of the Member State in question;

· Any undertaking which, having received the authorization required under the above two points, extends its business in the territory of such State to other classes;

· Any undertaking which, having obtained an authorization for a part of the national territory, extends its business beyond such part.

An authorization is given for a particular class of insurance and it shall cover the entire class, unless the applicant desires to cover only part of the risks pertaining to such class. The Directive determines the conditions for the taking-up of the business of direct insurance other than life assurance, the rules applicable for agencies or branches established in the Community and belong to undertakings with head office out of the Community. The Directive also introduces the Classification of risks according to classes of insurance.
Directive 73/240/EEC of the Council of 24 July 1973 introduces measures for the Member States to abolish restrictions on freedom of establishment in the business of direct insurance other than life assurance for the types of assurance listed in Directive 73/239/EEC. The Member States abolish the following restrictions:
· those which prevent beneficiaries from establishing themselves in the host country under the same conditions and with the same rights as nationals of that country;
· those existing by reason of administrative practices which result in treatment being applied to beneficiaries that is discriminatory by comparison with that applied to nationals.
Directive 87/344/EEC of the Council of 22 June 1987 on the coordination of laws, regulations and administrative provisions relating to legal expenses insurance is applied to legal expenses insurance which consists in undertaking, against the payment of a premium, to bear the costs of legal proceedings and to provide other services directly linked to insurance cover, in particular with a view to:

· securing compensation for the loss, damage or injury suffered by the insured person, by settlement out of court or through civil or criminal proceedings;

· defending or representing the insured person in civil, criminal, administrative or other proceedings or in respect of any claim made against him.

The main requirements related to insurance accounting are introduced by Directive 91/674/EEC of the Council of 19 December 1991 on the annual accounts and consolidated accounts of insurance undertakings amended by Directive 2003/15/EC of the European Parliament and of the Council of 18 June 2003. The Directive determines special provisions relating to certain balance-sheet items and to certain items in the profit and loss account and also determines precise layout for the balance sheet and for for the profit-and-loss account.
Other legislation provisions related to insurance accounting are represented in Directive 78/660/EEC of the Council of 25 July 1978 based on Article 54 (3) (g) of the Treaty on the annual accounts of certain types of companies last amended by Directive 2003/15/EC of the European Parliament  and of the Council of 18 June 2003 and in Directive 83/349/EEC of the Council of 13 June 1983 based on Article 54(3)(g) of the Treaty on consolidated accounts last amended by Directive 2003/15/EC of the European Parliament and of the Council of 18 June 2003. 

The requirements related to supplementary supervision of the insurance undertakings are determined in Directive 98/78/EC of the European Parliament and of the Council of 27 October 1998 on the supplementary supervision of insurance undertakings in an insurance group and Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002 on the supplementary supervision of credit institutions, insurance undertakings and investment firms in a financial conglomerate and amending Council Directives 73/239/EEC, 79/267/EEC, 92/49/EEC, 92/96/EEC, 93/6/EEC, 93/22/EEC and Directives 98/78/EC and 2000/12/EC of the European Parliament and of the Council. Both Directives are amened by Directive 2005/1/EC of the European Parliament and of the Council of 9 March 2005 amending Council Directives 73/239/EEC, 85/611/EEC, 91/675/EEC, 92/49/EEC and 93/6/EEC and Directives 94/19/EC, 98/78/EC, 2000/12/EC, 2001/34/EC, 2002/83/EC and 2002/87/EC with a view of introducing new organisation structure of the financial services commitees.

According to the adopted regulations the Member States shall provide supervision of any insurance undertaking which is a participating undertaking in at least one insurance undertaking, reinsurance undertaking, or non-member-country insurance undertaking.
Every insurance undertaking the parent undertaking of which is an insurance holding company, a reinsurance undertaking or a non-member-country insurance undertaking shall be subject to supplementary supervision. Every insurance undertaking the parent undertaking of which is a mixed-activity insurance holding company shall be subject to supplementary supervision.

The Directives also determine the scope of supplementary supervision, the competent authorities for exercising supplementary supervision, the procedure for access to information from the competent authorities of the Member States, the cooperation between competent authorities, the adjusted solvency requirements and the mehtods for calculation of the insurance undertakings solvency.  

The activities related to insurance and reinsurance mediation and the activities related to reinsurance and retrocession are determined in Directive 2002/92/EC of the European Parliament and of the Council of 19 December 2002 on insurance mediation where the rules for the taking-up and pursuit of the activities of insurance and reinsurance mediation by natural and legal persons which are established in a Member State or which wish to become established there and in Directive 64/225/EEC of the Council of 25 February 1964 on the abolition of restrictions on freedom of establishment and freedom to provide services in respect of reinsurance and retrocession. 

According to the adopted requirements the insurance and reinsurance intermediaries shall be registered with a competent authority in their home Member Stateand and they shall possess appropriate knowledge and ability, as determined by their home Member State. The Member States also abolish the restrictions on freedom of establishment and freedom to provide services related to activities of natural persons and companies or firms which deal in reinsurance and retrocession.

The rules related to the issues of reorganisation and winding-up of the insurance undertakings are determined in Directive 2001/17/EC of the European Parliament and of the Council of 19 March 2001.
This Directive applies to reorganisation measures and winding-up proceedings concerning insurance undertakings. This Directive also applies to reorganisation measures and winding-up proceedings concerning branches in the territory of the Community of insurance undertakings having their head office outside the Community.

The Directive regulated the issues related to adoption of reorganisation measures, information to the supervisory authorities, information to known creditors, opening of winding-up proceedings and information to the supervisory authorities, applicable law, treatment of insurance claims, subrogation to a guarantee scheme, representation of preferential claims by assets, withdrawal of the authorisation, publication, information to known creditors, right to lodge claims, third parties' rights in rem, set-off,  detrimental acts, protection of third-party purchasers, Administrators and liquidators, registration in a public register.  
6. Postal services - legislative regulation
The postal services sector is of vital importance for commercial users and consumers alike and is considered as a service of general economic interest. The postal markets are dynamic and quickly evolving in conjunction with the ever widening markets of communication, advertising and electronic commerce.

Overall in the EU, postal services are estimated to handle 135 billion items per year, reflecting a turnover of about € 88 billion or about 1% of Community Gross Domestic Product. About two-thirds of this turnover is generated by mail services. The reminder is generated by parcels and express services which are already in the competitive area as the market is fully open to competing operators.
The Commission's aim is to accomplish the Single Market for postal services and ensure a high quality universal service, by opening up the sector to competition in a gradual and controlled way on the basis of the regulatory framework of the Postal Directive - Directive 97/67/EC of the European Parliament and of the Council of 15 December 1997 on common rules for the development of the internal market of Community postal services and the improvement of quality of service amended by Directive 2002/39/EC of the European Parliament and of the Council of 10 June 2002 amending Directive 97/67/EC relating to the future opening of the Community postal services to competing operators. The improvement of the quality of service, in particular in terms of delivery performance and convenient access are fundamental aspects of this policy.

In addition, the Commission monitors and ensures the correct implementation of the regulatory framework and, when appropriate, proposes changes to this framework in order to achieve the Community's long term postal policy objectives.

The Postal Directive determines the following common rules related to:

- the provision of a universal postal service within the Community;

- the criteria defining the services which may be reserved for universal service providers and the conditions governing the provision of non-reserved services;

- tariff principles and transparency of accounts for universal service provision;

- the setting of quality standards for universal service provision and the setting-up of a system to ensure compliance with those standards;

- the harmonisation of technical standards;

- the creation of independent national regulatory authorities.

The Member States shall ensure that users enjoy the right to a universal service involving the permanent provision of a postal service of specified quality at all points in their territory at affordable prices for all users.

Each Member State shall ensure that the provision of the universal service is guaranteed and shall notify the Commission of the steps it has taken to fulfil this obligation and, in particular, the identity of its universal service provider(s). Each Member State shall take steps to ensure that universal service provision meets the following requirements:

- it shall offer a service guaranteeing compliance with the essential requirements,

- it shall offer an identical service to users under comparable conditions,

- it shall be made available without any form of discrimination whatsoever, especially without discrimination arising from political, religious or ideological considerations,

- it shall not be interrupted or stopped except in cases of force majeure,

- it shall evolve in response to the technical, economic and social environment and to the needs of users.

Member States shall take steps to ensure that users are regularly given sufficiently detailed and up-to-date information by the universal service provider(s) regarding the particular features of the universal services offered, with special reference to the general conditions of access to these services as well as to prices and quality standard levels. This information shall be published in an appropriate manner.

Member States shall take steps to ensure that the tariffs for each of the services forming part of the provision of the universal service comply with the following principles:

- prices must be affordable and must be such that all users have access to the services provided,

- prices must be geared to costs; Member States may decide that a uniform tariff should be applied throughout their national territory,

- the application of a uniform tariff does not exclude the right of the universal service provider(s) to conclude individual agreements on prices with customers,

- tariffs must be transparent and non-discriminatory.

In order to ensure the cross-border provision of the universal service, Member States shall encourage their universal service providers to arrange that in their agreements on terminal dues for intra-Community cross-border mail, the following principles are respected:

· terminal dues shall be fixed in relation to the costs of processing and delivering incoming cross-border mail;

· levels of remuneration shall be related to the quality of service achieved;

· terminal dues shall be transparent and non-discriminatory.

The implementation of these principles may include transitional arrangements designed to avoid undue disruption on postal markets or unfavourable implications for economic operators provided there is agreement between the operators of origin and receipt; such arrangements shall, however, be restricted to the minimum required to achieve these objectives.

The Member States shall ensure that quality-of-service standards are set and published in relation to universal service in order to guarantee a postal service of good quality. Quality standards shall focus, in particular, on routing times and on the regularity and reliability of services. These standards shall be set by:

· the Member States in the case of national services;

· the European Parliament and the Council in the case of intra-Community cross-border services.

Member States shall day down quality standards for national mail and shall ensure that they are compatible with those laid down for intra-Community cross-border services. Member States shall notify their quality standards for national services to the Commission, who will publish them in the same manner as the standards for intra-Community cross-border services.

7. Business-related services – legislative regulation
Businesses need services in order to produce, sell or distribute their products and to stay competitive. All market services directly affecting the competitiveness of enterprises, both manufacturers and other services providers, are collectively referred to as “business-related services”. This sector covers a wide range of services consisting of 4 major groups:

· business services (management consulting, computer services, labour recruitment, security services, industrial cleaning etc.);

· distributive trades (retail, wholesale and automotive sales);

· network industries (transport, telecommunications, energy and water supply, etc.);
· financial services.

Business-related services constitute the largest and most dynamic sector of the EU economy, employing more than 71 million people – or 36% of the total employment in the enlarged EU. In the period 1995 to 2003 this sector created 9.5 million new jobs and attracted new groups (e.g. female employment or immigrants) to the labour market. The dynamics of business-related services are also illustrated by the fact that more than two-thirds of all new enterprises are created in this sector.

Business-related services are represented by different types of activities such as:

· highly specialized consultant services including also management consulting and computer services;

· professional services such as engineering services and legal services;

· marketing services including also advertising, organisation of exhibitions, fairs; 
· operating services including also cleaning and security.

This sector is of great importance both for the economy development and for the labour market. In 1995 the Council of Europe assigned the Commission to analyse the situation on the market of business-related services. In 1998 the Conclusion of the Council related to business-related services and determination of the policy in the sector is published - Council Conclusions on Business Services and their contribution to the competitiveness of European Industry DG CI 12645/98 approved by the by the Industry Council of 16 November 1998.

8.
Electronic commerce – legislative regulation
Promoting the development of electronic commerce is one of the key factors in the effort to make the European Union the most competitive and dynamic knowledge-based economy in the world.

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market (Electronic Commerce Directive) created the basic legal framework for electronic commerce in the Internal Market. The Directive removes obstacles to cross-border online services in the European Union and provides legal certainty to business and citizens alike. 
Directive 2000/31/EC sets up an Internal Market framework for electronic commerce, which provides legal certainty for business and consumers alike. It establishes harmonised rules on issues such as the transparency and information requirements for online service providers, commercial communications, electronic contracts and limitations of liability of intermediary service providers.

The work of the European Commission in the context of this legal framework consists of ensuring:

· free movement of services and freedom of establishment in an enlarged European Union;

· monitoring and follow-up of Directive 2000/31/EC, including regular reports on its application;

· that both the existing and the new Member States correctly implement and apply the legal framework for electronic commerce as provided by Directive 2000/31/EC;

· appropriate follow-up to complaints concerning information society services;

· general monitoring of legal, technical and economic developments of electronic commerce and the internet.

The proper functioning of the Internal Market in electronic commerce is ensured by the Internal Market clause, which means that information society services are, in principle, subject to the law of the Member State in which the service provider is established. In turn, the Member State in which the information society service is received cannot restrict incoming services.

Examples of services covered by the Directive include online information services (such as online newspapers), online selling of products and services (books, financial services and travel services), online advertising, professional services (lawyers, doctors, estate agents), entertainment services and basic intermediary services (access to the Internet and transmission and hosting of information).

This Directive seeks to contribute to the proper functioning of the internal market by ensuring the free movement of information society services between the Member States. For this reason this Directive approximates certain national provisions on information society services relating to the internal market, the establishment of service providers, commercial communications, electronic contracts, the liability of intermediaries, codes of conduct, out-of-court dispute settlements, court actions and cooperation between Member States.

Member States shall ensure that the taking up and pursuit of the activity of an information society service provider may not be made subject to prior authorisation or any other requirement having equivalent effect.

In addition to other information requirements established by Community law, Member States shall ensure that the service provider shall render easily, directly and permanently accessible to the recipients of the service and competent authorities, at least the following information:

- the name of the service provider;

- the geographic address at which the service provider is established;

- the details of the service provider, including his electronic mail address, which allow him to be contacted rapidly and communicated with in a direct and effective manner;

- where the service provider is registered in a trade or similar public register, the trade register in which the service provider is entered and his registration number, or equivalent means of identification in that register;

- where the activity is subject to an authorisation scheme, the particulars of the relevant supervisory authority;

- as concerns the regulated professions:

•
any professional body or similar institution with which the service provider is registered;
•
the professional title and the Member State where it has been granted;

•
a reference to the applicable professional rules in the Member State of establishment and the means to access them;

- where the service provider undertakes an activity that is subject to VAT, the identification number.

In addition to other information requirements established by Community law, Member States shall at least ensure that, where information society services refer to prices, these are to be indicated clearly and unambiguously and, in particular, must indicate whether they are inclusive of tax and delivery costs.
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